Pittman's Allegations Regarding Thomas, the Mine Foreman

Large parts of Pittman's initial brief (pp. 19-30) and
reply brief (pp. 6-15) consist of an attempt to show that
Thomas, the mine foreman, was incompetent, lacked credibility,
and refused to defend Pittman when Blankenship, the mine super-
intendent, caught Pittman operating his section without ade-
quate ventilation because Thomas knew he would have been dis-
charged along with Pittman if he had admitted that he knew
Pittman was operating the 3B Section without adequate ventila-
tion.  I have already shown under the 17 headings hereinbefore
given that Pittman failed to prove a prima facie case of dis-
crimination because, while he did show that he had engaged in
the protected activity of reporting to Thomas that he lacked
an adequate velocity of air on his section, he failed to prove
that his discharge was in any way motivated by the fact that
he had reported inadequate ventilation and had asked Thomas to
send cinder blocks to the section for construction of permanent
stoppings..  Therefore, I do not feel that I am obligated to
enter upon an extended discussion of Thomas's alleged short-
comings because, even if Thomas were as poor a foreman as Pitt-
man's briefs contend he was, the preponderance of the evidence
would still support a finding that Pittman failed to prove that
his discharge was motivated by Pittman's protected activity of
having reported to Thomas on January 15 and 18, 1982, that he
did not have adequate ventilation on his 3B Section.  Neverthe-
less, the review of the evidence, hereinafter given, shows
that Thomas was not the incompetent foreman which Pittman's
brief claims he was.

Thomas's Illness

It is a fact that Thomas was in poor health in 1981 and
1982, that he had undergone a triple heart bypass operation
shortly after Pittman's discharge on January 18, 1982, that he
had been on an extended period of sick leave up to the time of
the hearing in this proceeding, and that he had decided to re-
tire, effective June 1, 1983 (Tr. 1776-1777).  It is also true
that he may have relied extensively on Jerry Toney, the belt
foreman, for obtaining detailed information about the condi-
tions in the mine during 1981 and 1982 (Tr. 1693; 1751; 1907).
It is likewise true that Jerry Toney was made acting mine fore-
man in April 1982 when Thomas was forced to take extended sick
leave for heart surgery (Tr. 1693).  Pittman did not succeed,
however, in demonstrating that Thomas never went underground
to examine conditions in person.  The dispatcher (Roger Toney)
testified that Thomas went underground with Blankenship about
once each week and that Thomas always accompanied MSHA inspec-
tors when they made their frequent inspections of the mine (Tr.
2188; 2190).
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